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Abstract

The main focus of competition law is traditionally the private rather than the public sector. Yet, if the public sector
gets more involved in market activities, such activities can fall more readily under competition law. When exactly
competition law becomes applicable is often not that clear cut. In EU law the reach has constantly been fine-tuned
by the Court due to two prominent factors: liberalisation of public services and the establishment of the internal
market. Liberalisation of formerly public services required the application of competition law to public entities to
achieve an equal playing field. This made it necessary for the Court to define and differentiate the notion of
undertaking. At the same time, with an increasing number of public service providers being regarded as
undertakings in the first place the importance of the exemption for services of general economic interest grew since
the full application of competition law has not always been deemed appropriate. At the same time, market
integration has already early on been interpreted by the Court as requiring increasing application of competition
law to public market regulation (13/77 INNO v ATAB) and state aid and public procurement rules equally aided in
avoiding national championing.

ASEAN does not have a regional competition law (yet). States can still unilaterally decide on their competition law.
The latter aspect of market integration thus so far does not play the same role in ASEAN, despite the launch of the
AEC. For example, national competition regimes are partly explicitly excluding government regulations from the
scope of competition law or are highly subsidising particular undertakings. Is this approach hindering economic
development? Or is this approach possibly preferable to the EU model which has been criticised by many in that the
aim of market integration and liberalisation might be detrimental for public service delivery in particular since
economic integration is not (yet) outbalanced by sufficient integration in more social / public areas? The paper will
investigate this question by first providing some background on the EU approach. It will then investigate the ASEAN
Competition Law Guidelines as well as the national competition law regimes (as far as already in place) as to their
treatment of public services. This will be followed by conclusions on the questions if the application of the
competition law rules beyond purely private sector activity is necessary, appropriate and desirable in light of the
regional market integration goals which the ASEAN Member States are trying to pursue.
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